The relationship between copyright and freedom of expression has long been debated.
INTRODUCTION
intervene only where the domestic authorities fail in that task." 14 In other words, when one of the disputing parties is not satisfied with the final judgment of the highest domestic court or tribunal, it may submit a complaint before the ECHR alleging a violation of free speech or copyright, and seeking monetary damages.
In the light of the aforementioned, the purpose of this paper is to analyze how copyright and freedom of expression, as two human rights enshrined in the Convention, are balanced in Europe. Consequently, first I will analyze the scope and notions of copyright and free speech; second I will emphasize the existing conflict between the two rights; and lastly I will determine which right should have precedence when they come into conflict. In order to highlight the equal importance fair compensation being paid in good time for their loss. The use of property may be regulated by law in so far as is necessary for the general interest. 2. Intellectual property shall be protected. 8 Convention, supra note 4, Article 10. In its entirety Article 10 of the Convention reads as follows:
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. 9 United Nations Vienna Declaration of Programme of Action (1993, U.N. Doc. A/CONF.157/23), § 5. 10 Gillian MacNaughton and Diane Frey, "Decent Work for All: A Holistic Human Rights Approach," American University International Law Review 26 (2011): 460. 11 Neil Richards, Intellectual Privacy (New York: Oxford University Press, 2015), 10. 12 Convention, supra note 4, Article 35(1). 13 European Court of Human Rights, "Interlaken Follow-Up" (July 2010), §2 // http://www.echr.coe.int/Documents/2010_Interlaken_Follow-up_ENG.pdf. 14 Ibid. In the context of the Convention, although copyright has not been expressis verbis recognized as a conventional right, it rests in part of the property clause of Article 1 of Protocol No. 1 of the Convention. The importance of copyright as a human right, protected by the Convention, has been emphasized in a number of judgments adopted by the ECHR. 15 The expression "literary and artistic works" shall include every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression, such as books, pamphlets and other writings; lectures, addresses, sermons and other works of the same nature; dramatic or dramatico-musical works; choreographic works and entertainments in dumb show; musical compositions with or without words; cinematographic works to which are assimilated works expressed by a process analogous to cinematography; works of drawing, painting, architecture, sculpture, engraving and lithography; photographic works to which are assimilated works expressed by a process analogous to photography; works of applied art; illustrations, maps, plans, sketches and three-dimensional works relative to geography, topography, architecture or science. 
FREE SPEECH
The British newspaper The Guardian once famously stated: "Copyright law strikes its own balance between an author's right to property and the public's right to information, but copyright is by its nature an interference with the right to freedom of expression." 30 As "copyright owners can entirely suppress some forms of speech by seeking injunctions against those who want to express themselves by means of unauthorized uses of copyright-protected material," 31 the present paper seeks to provide brief analysis of freedom of expression in order to further determine how these rights interact with each other.
Article 10(1) of the Convention highlights that "[e]veryone has the right to freedom of expression." 32 However, it is universally acknowledged that the right to freedom of expression is not absolute. 33 Thus, in the light of the Convention, freedom of expression can be limited if the interference is "prescribed by law," pursues one of the legitimate aims indicated in Article 10(2) of the Convention ("interests of national security," "public safety," "prevention of disorder or crime,"
protection of "health or morals," or "reputation or rights of others"), and necessary in a democratic society; namely, it should be proportionate to the aim sought. 34 In its jurisprudence, the ECHR has further crystalized the application of the test of necessity. 35 In Sunday Times v. the United Kingdom, the Court concluded that the adjective "necessary" is neither synonymous with "indispensable," nor does it have the same meaning as "admissible," "ordinary," "useful," "reasonable," or In the light of the applicants' complaint, the ECHR took into consideration the applicants' purpose of commercial speech, and noted that the domestic courts have particularly wide margin of appreciation because commercial speech does not raise a debate of a general interest. 54 The Court further reiterated that protection of the rights and freedoms of others may lead member-states to restrict other rights enshrined in the Convention. 55 The ECHR acknowledged that the balancing of conflicting rights is a difficult task, and, therefore, contracting states should have wide margin of appreciation.
56
The applicants, on the other hand, argued that their conviction was not necessary in a democratic society because they had received an accreditation to attend the fashion shows at dispute and take pictures. 57 Although the ECHR recognized that the applicants' conviction itself is an interference with the freedom of expression, it referred to the decision of the Court of Appeals of Paris, and concluded that interference can be justified on the basis that French copyright law provisions were breached. 58 As a result, there was no violation of Article 10 of the Convention.
The judgment in the case of Ashby Donald and Others v. France is particularly
important because of the emphasis that copyright may infringe free speech. Here, due to the fact the applicants' engaged in a commercial speech, the ECHR simply referred to wide margin of appreciation given to the domestic courts, and decided that copyright interests should prevail. However, the present decision does not indicate that a similar approach will be applicable to the cases where speakers argue on the matters related to a debate of general interest. Therefore, it is plausible to assume that, in the light of different factual circumstances, freedom of There is no room for any further defences outside the code which establishes the 75 resolve the tension between copyright and freedom of expression, it is necessary to look in prior copyright law doctrines. For instance, one such doctrine is related to the idea-expression dichotomy. As a result, the copyright protection would be only applicable to the form of copyright protected material, not the information it carries.
By the same token, William Cornish highlights that "copyright protects the expression of an idea rather than the idea itself." 100 However, it would be burdensome for the ECHR to apply the idea-expression dichotomy, as, for example, in the examined cases of the fashion photographers and of The Pirate Bay, the means of speakers' expression carried much less weight than the substance it contained. As a general matter, speakers do not seek to obtain permission for conducting certain actions, like publishing photographs on the Internet or sharing files with friends. Instead, the speakers in dispute are willing to distribute materials with specific content, which, however, might be copyright protected. Nonetheless, depending on the factual circumstances, the application of the idea-expression dichotomy might be useful for the ECHR while providing a more detailed analysis on balancing copyright and freedom of expression.
Consequently, the ECHR has a challenging task to take into consideration all of the different aspects of domestic copyright regulation and interpretation of freedom of speech tends to overcome other constitutional rights, the domestic laws of European countries guarantee much stronger protection to copyright.
Nevertheless, in Europe both freedom of expression and copyright are considered not only constitutional rights, but also human rights. Consequently, human rights are of equal importance. As a result, neither the ECHR nor the domestic courts are entitled to give precedence to only one particular right.
Instead, both domestic and international courts are required to balance the two conflicting rights.
Since the European national courts only recently have started to balance copyright and free speech, it becomes clear that an exhaustive balancing test has yet to be developed. In this context, the ECHR currently has dealt only with the cases related to commercial speech. As such, the Court has unanimously decided these cases in favor of copyright. Nevertheless, the fact that the ECHR has recognized the exercise of copyright protection as an interference with freedom of expression indicates that, in the light of different factual circumstances, the Court may rule in favor of free speech.
In order to provide a consistent case-law, the ECHR should soon adopt a new balancing test, because as of now the outcome of each particular case brought before the ECHR is difficult to predict. Therefore, the ECHR should treat the conflict between copyright and free speech similarly to how it examines the relationship between privacy and free speech. In this regard, however, it must be emphasized that the balancing tests applied to right to privacy and freedom of expression were historically constantly changing, and only in 2012 did the Court develop an overarching six-part test. This test is a substitute for the well-established three-part test where any interference to freedom of expression: (1) should be provided by law; (2) pursue a legitimate aim; and (3) be necessary in a democratic society.
Therefore, the ECHR should modify the existing legal provisions emerging from Article 10(2) of the Convention, and evaluate speaker's audience, motives, and the content and form of speech in each particular case. 
